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Realistic Regulation 

A response to Ofcom’s public consultation over the proposed broadcasting code from Ofwatch
Introduction

I am submitting this response as an individual but would like to add the background that I am the webmaster at the anti censorship website Melon Farmers (www.MelonFarmers.co.uk) This site website is an aggregation of many contributors, but rightfully does not afford me the presumption that I can speak for those that support the site. However I do feel that the enormous and positive feedback provides me the confidence that my views will backed by many not readers not directly responding to this consultation.
Comments 

Porn has always fascinated me. There are massively powerful drivers in life that revolve about sex and the family. Perhaps the debate about porn revolves around two sides of the same fundamental of desire of life, the desire to have children and later on, the desire to protect one’s children.
We have had countless restrictions on porn over recent history and these have certainly contributed to the repression of adult entertainment. Probably the near prohibition was best enforced by society and the family. It is difficult to enjoy porn when living with the extended family and the only people you can chat with down the pub are your work colleagues who are more than happy to start of a few rumours.
But times have changed, Many more people now have sufficient money, transport, communications, opportunity and privacy to keep these society influences at arms length. We can now think for our selves and even choose our own community. If we enjoy porn then we can choose to share our enjoyment with like minded people who can affirm our belief that hardcore entertainment is perfectly acceptable.

I find it hard to understand why anyone should seek to deprive their fellow man of sexual pleasure. If they cannot demonstrate any harm then they are simply abusing the basic human right to enjoy life in the privacy of one’s own home.

The status quo on UK satellite and cable is unacceptable. The softcore versions of hardcore films are unerotic and positively irritating. It is unreal to think that watching the top of a bobbing head is a turn on. And that is not the end of it. The obvious denial of what we want to see is a never ending irritant reminding us of those that would deny us our pleasures.
There is no mileage in a half hearted compromise. Those that would seek to deny us pleasure will be made no happier by softcore. If this opportunity to allow R18s on subscription TV is not taken then there will surely be an eternal unhappy market place.  Channels will have to push guidelines to try and give viewers somewhere near what they are willing to pay for. Others will advertise with dishonest advertisements full of weasel words and half truths to try and entice viewers to subscribe to a service that is simply not as strong as they claim. All will know that there is a sizable market just waiting to vote for porn with their wallets.
As more and more people become aware that honest hardcore is available at local sex shops and a button click away via (foreign) mail order, then less and less people will be content with the sop currently available on UK satellite.

The market will surely normalise around the current R18 levels. I guess this could be easily verified by a trip to a modern,  inviting, well lit, male & female friendly sex shop and monitoring how many softcore videos and DVDs are sold compared with the hardcore variety.
Please do not deny us our sexual pleasures on satellite, the present restrictions are impractical, unwanted and unjustified
Reply to Section 3 Questions

Question 3a

Does the introduction appropriately set out the purpose and background of the Code and does it achieve the right balance between giving broadcasters creative and editorial freedom while protecting listeners and viewers?

The introduction seems to provide a good framework for discussions of the issues. Unfortunately the balanced approach does not seem to have extended into the Ofcom discussions and recommendations on the subject of R18 on pay TV.
Question 3b

Should there be one Code or more than one Code? (Please see the RIA in section 14 of this consultation for further information.)

The hierarchy and layout of the code seems a matter of choice to the authors. Clearly there will be separate sections, chapters or whatever for differing  areas such as radio, free to air broadcast and subscription TV
Question 3c

Is the approach suggested by Ofcom the best approach to the proposed new Code/s? If not, is there a better approach and, if so, what? (Please see the RIA in section 14 of this consultation for further information.)

Surely the code will need to be general in many areas where all eventualities cannot be listed in advance. However Ofcom should not be enabled to hide behind these general guidelines. Ofcom should undertake to give detailed reasoning when specific cases arise. 
Where possible and practical I would like to see specific guidelines and justification. The current guidelines for sexual material inherited from the ITC are unacceptably secret. They clearly exist in that film after film has been shorn of all views of penetration. Yet these very specific guidelines are not published. In addition the guidelines should contain strict justifications. Eg sights of penetration are prohibited because…

Transparency to the public will be achieved when we know in advance what is restricted and why. Unforseen issues can be handled by detailed reasoning and justifications after these issues have been discussed.  
Question 3d

Should the Code differentiate between different types of services with different rules for different services, or does the proposed approach allow sufficient latitude for services to interpret the rules appropriately for their audiences? (Please see the RIA in section 14 of this consultation for further information.

Clearly there are different types of services to consider. In particular I would expect warnings and information about free to air programs that would be totally unnecessary on a service where a presumption of interest can be made upon subscription. 

 

Reply to Section 4 Questions
Question 4a

Are the principles, rules and meanings necessary, consistent, proportionate and achievable? If not, can the wording be improved and if so how?

I feel that watershed concepts should be more tightly associated with free to air broadcasts. I do not feel that they are required at all on specialist channels where the material is predictable. Mixed content on subscription channels would perhaps require a halfway house. Perhaps Sky Movies could exist in various flavours. Subscribers could opt for an adult version without watershed or else a family version with a published watershed.
Question 4b

Are there any principles, rules or meaning we have not put here which would achieve the intentions of the Communications Act and other applicable legislation and be necessary, consistent, proportionate and achievable?

All restrictions should be properly justified and where necessary, demonstrate the harm that would otherwise occur.
Question 4c

Are the proposed definitions of children and young persons appropriate?

I feel that the definition of ‘young people’ is spanning an impractical age range. 16 and 17 year olds are effectively young adults in that they can live away from their parents, have sex and probably watch anything they like on TV They are unlikely to conveniently go to bed at 10pm. 15 year olds may be more in line with the definition of young persons as at least they are still generally in the parental home.

Question 4d

Do we need rules regarding violence and dangerous behaviour, smoking, drug taking etc as proposed in the Code or are such matters already covered by other rules?

Rules are clearly required and expected for reasons related to age restriction. The rules however should be no more restrictive than absolutely necessary. The need for rules per-se should not be interpreted as a need for overly restrictive rules.
If age related restrictions prove to be too excessive, then parents are likely to simply ignore advice. Parents will probably tend to adapt the rules to their own perception. Eg parents may judge that 12 year olds can watch TV up to the 10pm watershed but have to reach 15 before watching post 10pm films.
Question 4e

Which of the options described in the RIA regarding the watershed on premium subscription services is the best option and why? (If a new place is proposed for the watershed, what is it, and why?) What technical and other protections can broadcasters and platform operators put in place to protect children?

I believe that the watershed should be optional for subscription channels. There should be clear information at the time of subscription about whether the channel follows the watershed or not. The broadcasters would be expected to follow their stated policies. Channels should be allowed to broadcast adult material 24 hours a day as long as the policy is well known and adhered to.
For practical simplicity channels should not be allowed to vary the watershed times from guidelines suggested by Ofcom

The use of PIN number protection should again be made available to those households that require it. It should be an option for adult viewers to opt out of PIN protection if they so choose.

If family viewers opt for PIN protection I would suggest that there should be 2 levels of adult viewing. A parent may be happy for a young adult to watch 18 rated mainstream movies but would prefer R18 material to be restricted.
I would also suggest that if PIN entry were to be made mandatory then it should not be per channel. In a practical world, channel hopping is an essential characteristic of much viewing. If a PIN had to be entered on each hop then the facility would soon be turned off or the subscriptions would be abandoned as a dead loss. The PIN facility should be such that a viewer can give authority to watch for say at least the next 6 hours on any channel.
Question 4f

Which of the options described in the RIA on the scheduling of programmes regarding the paranormal is the best option and why?

I believe that the only restrictions should be age related and I am happy that Ofcom can produce guidelines for this purpose.  

Question 4g

Should cash prizes be specifically forbidden in children's programmes?

No. Age related restrictions should govern limits on prizes etc
Question 4h

Should there be rules linking the scheduling of films to the BBFC classifications?

Clearly BBFC guidelines offer useful advice but I don’t believe that they should be used as an absolute dictum. In generally any film given a certificate should be broadcastable in that format (watershed permitting). Time is a great healer when it comes to censorship. A channel should be able to override and downgrade  BBFC advice whenever the film is within current day guidelines
Section 5 Harm and Offence

Question 5a

Are the principles, rules and meanings necessary, consistent, proportionate and achievable? If not, can the wording be improved and if so how?

I do not believe that ‘offensive’ material should be included in rule 2.1 coupled with the word harmful. Rules should exist to restrict harmful material. Only warnings are required to govern ‘offensive’ matetrial.
Question 5b

Are there any principles, rules or meaning we have not put here which would achieve the intentions of the Communications Act and other applicable legislation and be necessary, consistent, proportionate and achievable?

There’s enough already
Question 5c

Should a rule on hypnosis be included and if so what evidence of harm or potential harm is there regarding the use of hypnosis on television or radio audiences?

I believe that this should be answered by those more expert than myself
Question 5d
Is the inclusion of R18 and R18 standard material compatible with the TWF Directive which requires that nothing is included in licence services which might seriously impair the physical, mental or moral development of minors?

Yes it is compatible. Whilst agreeing that R18 material is inappropriate for children I doubt that the simple viewing of sex is seriously harmful. I would suspect that the manner in which the performers are relating to each other is of more bearing than the actual level of explictness. I would guess that a couple clearly enjoying sex would not be very harmful whereas a scene with a lack of consent could be harmful even if no explicit details are shown. 

Clearly many other European countries have been showing R18 material on satellite for sometime without showing seriously impaired children. 
Question 5e

If the answer to 5d is yes, then are there technical and other protections that broadcasters and platform operators can put in place to protect the under eighteens, who should not, and adults, who may not wish to, access R18 and R18 standard material? (the Act section 319(2)(a)(f) and 319(4))

It would seem reasoanble to prohibit R18s from free to air broadcasts. There should be a PIN facility for those that would like to use it. I would like to see a separate PINs for R18 material as opposed to 18 material as parents may be happy for young adults to watch 18 but not R18. 
I don’t feel that PIN protection should be mandatory for adult only households. If PIN numbers were to be mandatory I would like to at least ensure that a single PIN entry would be sufficient for at least a few hours when hopping amongst multiple channels.

I feel that R18s should be allowed on any subscription based service where the viewer is made aware in advance that R18s will be shown. This could be on either specialist channels or on mixed movie channels. In addition pay per view would also be acceptable. 
It would be acceptable for age verification to be required for subscriptions and viewing cards etc perhaps sold via personal visits to shop or by credit card verification by post. Perhaps PIN verification may be required for pay per view access from a stored value account.

Question 5f

Which of the options described in the RIA regarding R18s, and R18 standard material is the best option, and why?

Option 2, permit R18 content on ‘adult’ subscription services. 

Hardcore is not illegal nor has it been proven to be harmful. It is now well established and is readily available from a variety of sources. The European Convention on Human Rights suggests that we have the right to freedom of expression unless the authorities can justify the harm that would otherwise occur. This justification is clearly elusive even to those committed to proving it. 
I cannot see why anyone should deny sexual pleasure to their fellow man, it would seem truly inhuman if this was done for no better reason than to placate a perceived majority of mainly uninterested and unaffected people. Perhaps one could test the intensity of opposition to hardcore by asking what level of punishment that the pro-censorship would like to inflict on viewers. I would guess it would be minimal, especially if one reminded the jury that it could easily be your own son or daughter in the dock.
Of course banning hardcore at this juncture is not going to be the end of it. Demand will surely grow as people learn that hardcore is now legal, acceptable and available. There will be ever continuing pressure for broadcasters to try and take advantage of this demand by selling what people want to buy.
Question 5g

Should the restrictions in place regarding transmitting 'adult' sex material on certain premium subscription services, PPV and PPN services be changed, and if so what restrictions should be in place, and on which services?

All encrypted pay TV should be considered equally when considering allowed content. Perhaps adult verification during payment may be tailored for different services. 

Question 5h

Should there be a prohibition on the transmission of films, videos and DVDs refused a BBFC certificate. If not should there be any rule and if so what rule?

No. If a film has been rejected by the BBFC then it should be reconsidered against current content guidelines. Time diminishes bans. Most banned films are eventually get broadcast on free to air TV.

Question 5i

Can a lesser level of technical intervention achieve the same protection for those with photosensitive epilepsy?

I have no knowledge in this field
Section 14 The Regulatory Impact Assessment

Question 14a

Has this RIA correctly identified the significant changes (as described in the opening paragraph of the RIA) made in this consultation paper. If not, what other changes are significant, and why?

Yes. Perhaps a relevant omission is that of future transmissions via broadband.
Question 14b

Do you disagree with the assessment of benefits and disadvantages drawn up in this RIA and, if so, how would you suggest it should be altered?

Yes the otherwise sensible and balanced approach of the document seems to break down into a very poor summary of benefits and disadvantages.

40. The R18 category is a special and legally restricted BBFC classification for explicit videos of consenting sex between adults. (The BBFC guidelines regarding R18s can be found on the BBFC website a www.bbfc.co.uk) The BBFC are currently classifying some 1400 videos in the R18 category a year. Such material may presently be supplied to adults only, over the counter, in licensed sex shops.

Note that R18 material can be legally imported into the UK by post and that R18 strength material can be legally downloaded from the Internet. In addition UK viewers may legally subscribe to foreign hardcore satellite services. Pictorial hardcore may be freely bought from high street news agents.
44. The UK government can, and has, on the regulator's recommendation, proscribed services which are licensed abroad but which transmit R18 standard material into the UK. It has previously proscribed five services.

This statement misleads in that it suggests that this is still Government policy. No such proscription order has been made in the last four years even though there has been a sharp increase in the number of foreign hardcore channels available

46. Ofcom is required to set standards which maintain generally accepted standards as required under section 319(2)(f) of the Act.

Hardcore is widely available and as such is widely accepted. The size of the ever growing legal market surely confirms this

52. Some argue that the restrictions in place regarding R18s, R18 standard material and 'adult' material are unnecessary regulation and a restriction on freedom of expression and choice. But other stakeholder groups regard such material as so innately offensive and potentially harmful to adults as well as under eighteens that they consider a prohibition on R18 and R18 standard material an absolute necessity. Some want 'adult' sex material prohibited as well.

In the modern world we think for ourselves. We expect that regulators should pay little heed to those that seek to deprive others of private sexual pleasure or their own personal and selfish motives. Instead our regulations should be based upon evidence and respect for human rights. Let’s let people have pleasure in life especially when it is harmless and private. 
56. Option one would continue to protect the under eighteens and also be based on the assumption that such material is so potentially offensive to society that its transmission would be a breach of generally accepted standards.

Anecdotally when I started work 20 years ago, I kept my enjoyment of porn to my self when the subject came up in canteen conversation. These days it seems to be the censorial that keep their views to themselves in the staff canteen.
Things are changing rapidly, porn has been brought into the open by late night TV, magazines, books etc. I do not concur with the assumption that society is so prohibitive. The purported offendees are usually people that have little interest or contact with porn. Those that are anti censorial tend to be the active consumers who drive the market with their wallets. 
The BBFC have made an interesting study of the marginally pro censorial. They found that when they discussed the issue with a sample of people they tended to find that that people became less censporial. 

The BBFC also found a large majority of those actually purchasing videos and DVDs were very liberal. The majority of the pro censorial are generally not DVD and video users at all.
58. The benefit of option two would be that it would give viewers greater choice. Many of the member states of Europe allow the broadcast transmission of R18s. This would bring the UK into line with Europe. There would be new channels offering such material and other channels would be able to schedule more freely, potentially bringing in new subscribers thereby increasing the revenues that such channels receive.

Who knows I may even subscribe to Sky when hardcore channels are available.

60. The disadvantages of option two are that under eighteens may not be sufficiently protected and adults may be exposed to potential offence. Furthermore Ofcom would have to employ a person or persons to view and regulate such material. That might lead to an increase in regulatory costs to broadcasters.

This seems a bottom of the barrel argument. It would seem unlikely that the current mechanism of complaints and investigations would need to be extended. And even if it did, the extra market generated by R18s would easily cover the costs of another employee. 

61. There may also be an adverse economic impact on television services presently supplying 'adult' sex material via premium subscription services or via PPV or PPN. These services have built up a stock of material permitted by the ITC and may find themselves at a disadvantage. They risk losing viewers and may have to acquire fresh stock making old stock redundant.

This would be human rights abuse to deny freedom of expression merely because of a change in fortunes of various companies. Note that some of the UK channels are already providing much of the hardcore footage for European channels. (Try looking at Spice Platinum which is shows a lot of hardcore made by the Adult Channel) They have substantial libraries of material ready for a change in UK guidelines. 
Question 14c

Can you assist with information which will help us quantify the increased costs or savings of the various options in this RIA?

Repeating from my introduction, try stepping into a sex shop where hardcore is legally on sale. Monitor how much softcore is sold once people are given the choice.  The market for hardcore is enormous (Porn Gold by David Hebditch suggested that 10% of adult males are active paying consumers). Surely satellite and cable TV would capture a large proportion of this market. And surely it is better this than the market that is been driven abroad by the current Ofcom regulations and the British prohibition on mail order hardcore.
RIA recommendation 62 

 The status quo will prevail regarding a prohibition on R18s, and R18 standard material and also on a 2200 start for 'adult' sex material plus the other protections currently in place regarding 'adult' sex material. It will only change if it can be established that there are sufficient safeguards (technical and otherwise) to protect persons under eighteen, and ensure that adults who do not wish to see such material are adequately protected from harm and offence.

This does not follow even from Ofcom’s own introduction and approach to regulation. It is not ‘joined up’ regulation. It is not proportional. It is not evidential. It is not consistent, and it does not respect the European Convention of Human Rights
Conclusion

I believe that there is no legal basis on which to deprive the British viewer of adult entertainment on encrypted pay TV. Ofcom would be best advised to concentrate its efforts on ensuring the most practical solution to limit the services to those that are both adult and wish to view.  
Please do not deny us our sexual pleasures on pay TV, the present restrictions are impractical, unwanted and unjustified.
David Taylor October 2004
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