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Background

1.1 At the September 2002 Conference, a motion on the regulation of
pornography was referred back to the Federal Policy Committee.

1.2 In November 2002, the Federal Policy Committee asked this Working Group
to update the Party’s policies on censorship in a paper of not more than 8000 words to
go to the Spring 2004 Conference.

1.3 We emphasise that the comments set out above are provisional and will be
reconsidered in the light, in particular, of responses to this Consultation Paper.

27th January 2003
Chair, David Pannick QC
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Principles

2.1 Any assessment of the policy issues posed by censorship needs to begin by
identifying the principles to be applied.

2.2 We make no apology for devoting time and effort to censorship when we face
difficult issues of foreign policy in the light of a perilous world situation, with
consequences for domestic law and order. Freedom of expression is a vital aspect of
the society which we are seeking to preserve and promote, and which the opponents of
an open society are seeking to destroy.

2.3 There are few (if any) principles more fundamental to liberalism than a belief
in freedom of expression1 as one of the core rights enjoyed by all human beings.

2.4 Existing Party policy, as set out in ‘Protecting Civil Liberties’ (Policy Paper
number 44, 2001), states:

• Civil liberties are rooted in freedom of speech and expression.
• Freedom of expression is an essential foundation stone of a democratic 

society.
• Freedom of expression and information should be constitutionally 

guaranteed.
• The media must be free to publish, and the public entitled to receive, 

information and opinions.

2.5 There are two main reasons for the primacy of freedom of expression:

(1) First, because it is central to our autonomy and self-fulfilment that we 
are free to receive and impart information and ideas.2

(2) Second, because freedom of expression has beneficial effects for 
society. By promoting debate, freedom of expression facilitates the 
exposure of errors, and deters abuse of power.3

2.6 This does not mean that freedom of expression is absolute. It needs to be
balanced against a variety of other rights and interests, for example privacy, the
protection of children and vulnerable adults, and public order. We appreciate the
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1 We refer to freedom of expression rather than freedom of speech because the former more accurately
conveys our intention to cover art and all other forms of expression that do not depend on the use of
words.
2 As John Stuart Mill observed in ‘On Liberty’ (1859), chapter 1, “over himself, over his own body and
mind, the individual is sovereign”.
3 John Stuart Mill explained in ‘On Liberty’ (1859), chapter 2, that “the peculiar evil of silencing the
expression of an opinion is that it is robbing the human race; posterity as well as the existing generation;
those who dissent from the opinion, still more than those who hold it. If the opinion is right, they are
deprived of the opportunity of exchanging error for truth: if wrong, they lose, what is almost as great a
benefit, the clearer perception and livelier impression of truth, produced by its collision with error”.



sensitivity of the issues which we discuss below. For some people, of all backgrounds,
ethnic origins, and religions, pornography and violent material are a symptom, or even
a cause, of a degraded society, and may have contributed to attacks, broken
relationships and other forms of harm, physical, emotional or cultural. We respect
those views, but for liberals freedom of expression is paramount for the reasons
identified in paragraph 2.5 above.

2.7 The importance of freedom of expression means that different forms of
censorship (whether by way of restrictions or other forms of regulation) may be
imposed or maintained only where truly necessary to protect some other vital
objective, that is where there is a pressing social need for a limitation on freedom of
expression and when the restriction on freedom of expression is proportionate.

2.8 When we consider whether to impose or maintain limits on freedom of
expression, it is important that we are aware of the danger that we will be impeding the
flow of material which may serve a valuable social function in a manner that will later
be seen to be unjustified, if not downright absurd. For this reason, it may be helpful to
remind ourselves of some examples of the absurdities of censorship, so that we remain
vigilant to ensure tight control on such powers:

(a) In 1922, Sir Archibald Bodkin, the Director of Public Prosecutions, read
a copy of James Joyce’s ‘Ulysses’ which had been seized by customs 
officials at Croydon Airport. He decided that it contained “a great deal 
of unmitigated filth and obscenity”, in particular the thoughts of Molly 
Bloom, “a more or less illiterate vulgar woman”. Bodkin threatened to 
prosecute F.R. Leavis who wanted to refer to the work in lectures at 
Cambridge University.

(b) In 1928, a magistrate found Radclyffe Hall’s ‘The Well of Loneliness’ to 
be obscene because he considered that a sentence that implied sex 
between two women (“and that night they were not divided”) would 
induce “thought of a most impure character” and “glorify a horrible 
tendency”.4

(c) In 1953, the Lord Chamberlain (then responsible for theatre censorship) 
refused to license a play if it included the noise of a flushing lavatory 
because he “objects in principle to the pulling of lavatory plugs and all 
that stands for”.5

(d) In 1987, the House of Lords (by a majority of 3 to 2) upheld an 
injunction obtained by the Government prohibiting The Sunday Times, 
The Guardian and The Observer from publishing extracts from 
‘Spycatcher’ (the memoirs of Peter Wright, a former employee of MI5) 
despite the fact that the book had been published in the USA and 
around the world.6 The satirical television programme Spitting Image
included a sketch in which it was suggested to the Prime Minister, Mrs 
Thatcher, by one brave adviser that perhaps the time had come to give 
up attempts to prevent people learning about the contents of 
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4 Geoffrey Robertson and Andrew Nicol ‘Media Law’ (4th edition, 2002), p.156.
5 Nicholas de Jongh ‘Politics, Prudery and Perversions: The Censoring of the English Stage 1901-1968’
(2000), p.106.
6 Attorney-General v Guardian Newspapers Ltd and others (1987) 1 WLR 1248.



‘Spycatcher’ since a musical by Andrew Lloyd-Webber based on the 
book had opened in the West End and Torvill and Dean had created a 
new ice-dance routine around Peter Wright’s main allegations.

2.9 The principles identified above are central to the application of Article 10 of
the European Convention on Human Rights.7 Since the coming into force of the
Human Rights Act 1998 on 2 October 2000, the Convention has been part of English
law. But the principles were already well-established in our domestic law.8

2.10 The right to freedom of expression is also recognised by Article 19 of the
Universal Declaration of Human Rights and Article 11 of the Charter of Fundamental
Rights of the European Union.

2.11 As Lord Justice Hoffmann noted in a 1994 judgment, subject to limited
exceptions, freedom of expression “is a trump card which always wins”. Subject to
defined exceptions, freedom of expression “means the right to publish things which
government and judges, however well motivated, think should not be published. It
means the right to say things which ‘right-thinking people’ regard as dangerous or
irresponsible”.9

2.12 Many of the books or films or other expressions of information or ideas which
are protected by the right to freedom of expression may seem worthless to some
people, or offensive to many. But the principle protects them nonetheless, because we
cannot protect only that which is adjudged to be of value to regulators or judges. As
Mr Justice Frankfurter said in the United States Supreme Court, “It is a fair summary
of history to say that the safeguards of liberty have frequently been forged in
controversies involving not very nice people”.10

2.13 The rapid growth of communications technology, and in particular the
Internet, has meant that censorship is increasingly difficult to implement as
information may so easily cross national boundaries. As Sir Nicolas Browne-Wilkinson
stated in the High Court in one of the ‘Spycatcher’ cases in 1987, “The truth of the
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7 Article 10 states:
“1. Everyone has the right to freedom of expression. This right shall include freedom to hold

opinions and to receive and impart information and ideas without interference by public authority and
regardless of frontiers. This Article shall not prevent States from requiring the licensing of broadcasting,
television or cinema enterprises.

“2. The exercise of these freedoms, since it carries with it duties and responsibilities, may be
subject to such formalities, conditions, restrictions or penalties as are prescribed by law and are
necessary in a democratic society, in the interests of national security, territorial integrity or public
safety, for the prevention of disorder or crime, for the protection of health or morals, for the protection
of the reputation or rights of others, for preventing the disclosure of information received in confidence,
or for maintaining the authority and impartiality of the judiciary”.

“3. The European Court of Human Rights has repeatedly explained that the adjective
“necessary” in Article 10(2) “implies the existence of a pressing social need”. Furthermore, any
interference with freedom of expression must be proportionate to the legitimate aim pursued. See
Sunday Times v United Kingdom (1979) 2 EHRR 245, 275-278 (paragraphs 59-62).
8 Derbyshire County Council v Times Newspapers Ltd (1993) AC 534, 550-551 (Lord Keith of Kinkel
for the Appellate Committee of the House of Lords).
9 R v Central Independent Television plc (1994) Fam 192, 203.
10 United States v Rabinowitz (1950) 339 US 56, 69.



matter is that in the contemporary world of electronics and jumbo jets, news anywhere
is news everywhere”.11 This reality has influenced our provisional proposals.

2.14 ‘Censorship’ is a broad subject. We have not sought to cover each and every
respect in which the law imposes or tolerates restrictions on freedom of expression. We
have not made detailed recommendations on, for example, the law of libel, the
protection of privacy, the rules which restrict reporting of criminal trials (such as
anonymity for complainants in rape cases), the scope of the Official Secrets Act. We
have focused on issues of censorship posed by the regulation of pornography and
violent material, having regard to the genesis of this Working Group, and on some
associated issues.

Question:

1. We would welcome observations on whether we have focused too narrowly, or
indeed too widely.
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Obscene and Indecent
Publications

3.1 As Geoffrey Robertson QC and Andrew Nicol point out in ‘Media Law’, “the
history of obscenity provides a rich and comic tapestry on the futility of legal attempts
to control sexual imagination”.12

3.2 The law applies two main concepts to censor expression: ‘obscenity’ (that
which tends to ‘deprave and corrupt’) and ‘indecency’. These concepts are not
objective, although Mr Justice Stewart of the United States Supreme Court confidently
asserted, “I know it when I see it”.13 Each of the concepts allows for moralistic
campaigns to restrict freedom of expression.

3.3 The main issue is whether the legal concepts of ‘obscene’, ‘indecent’ and
‘deprave and corrupt’ should be abandoned, and common law offences such as
corrupting public morals and outraging public decency abolished, and a new approach
adopted, as the Williams Committee on Obscenity and Film Censorship14 recommended
in 1979, focusing on specific harms caused by particular material.

We would welcome comments, in particular, on the following provisional suggestions:

3.4 The relationship between what we read or watch, and what we then do, is
complex. As John Mortimer QC pointed out, “millions of unadventurous men on
commuter trains read the James Bond stories without feeling licensed to kill or sleep
with sultry mistresses on Caribbean islands; even more millions of law-abiding citizens
read Agatha Christie without the slightest temptation to stab the heiress in the
library”.15

3.5 It is extremely difficult to establish a causal link between exposure to
pornography and adverse behaviour. Many people would say that pornography and
violent material degrades those involved and the society of which it is part, while
others regard access to pornography as contributing to a healthy sexual life. But such
factors cannot provide a principled basis for general censorship of expression. It is not
the task of the State generally to regulate taste in a free society. “One man’s vulgarity is
another man’s lyric”.16

3.6 There is, however, a legitimate public interest in some controls over what the
Williams Committee defined as material “whose unrestricted availability is offensive to
reasonable people by reason of the manner in which it portrays, deals with or relates to
violence, cruelty or horror, or sexual, faecal or urinary functions or genital organs”.17
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12 Geoffrey Robertson and Andrew Nicol ‘Media Law’ (4th edition, 2002), p.155.
13 ‘Jacobellis v Ohio’ (1964) 378 US 184, 197.
14 Cmnd 7772 (Chairman, Bernard Williams).
15 John Mortimer ‘Murderers and Other Friends’ (1994), p.111.
16 Cohen v California 403 US 15, 25 (1971) (Harlan J for the United States Supreme Court).
17 Paragraphs 7.23 and 9.36.



3.7 The first legitimate control is to prevent the public display of unreasonably
offensive material. (See the Indecent Displays (Control) Act 1981).

3.8 The second legitimate control is to prevent such material from being made
available to persons under the age of 16.18 It should be an offence to publish, sell or
display to those under the age of 16 19 images which, by reason of their sexual content,
should not be seen by persons under that age.

Questions:

2. Should the protection also apply to violent material which is not sexual in content?
(Our provisional view is that concern about protecting access by persons under
the age of 16 cannot justify restrictions on material for adults. To say that there is
a risk that material for adults may come into the hands of children, and therefore
access for adults must be restricted, would be ‘to burn the house to roast the
pig’.20)

3. Is there a role for sexually explicit material as an aid to sex education?
4. Should these legitimate controls apply only to images or also to the use of words?

3.9 There is an argument that since language is the primary medium for
expressions of opinion, the risks of wrong decisions restricting the statement of
valuable or important views outweighs any damage that may be done by a lack of
censorship, and images have a shock value which words (however eloquent) lack.21 We
would welcome comments.

3.10 In general, adults should be allowed to look in private at whatever material
they wish, and it should not be an offence to produce, sell or supply such material. But
there must be exceptions: for example material which shows an actual rape or a snuff
murder. The Williams Committee recommended that there should be a prohibition on
the publication of “material whose production appears to the court to have involved the
exploitation for sexual purposes of any person, where either:

(a) That person appears from the evidence as a whole to have been at the 
relevant time under the age of sixteen years; or

(b) The material gives reason to believe that actual physical harm was 
inflicted on that person”.22
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18 Party policy is that 16 should be the age at which people attain full social and political rights:
Conference Motion, March 1999.
19 We have considerable difficulty seeing how it would be practical to impose restrictions on access by
categories of ‘vulnerable’ adults. But we would welcome comments.
20 Butler v Michigan (1957) 352 US 380, 383: Mr Justice Frankfurter for the United States Supreme
Court finding unconstitutional a provision in the Michigan Penal Code which made it a criminal offence
to sell to an adult any book containing obscene language “tending to the corruption of the morals of
youth”. Cf the speech by the Home Secretary, Sir William Joynson-Hicks, in 1928 on the censorship of
books: “That freedom, in my view, must be determined by the question as to whether what is written or
spoken makes one of the least of these little ones offended”: Alan Travis ‘Bound and Gagged: A Secret
History of Obscenity in Britain’ (2000), p.62.
21 Williams Committee Report at paragraph 7.22.
22 Paragraph 10.6.



3.11 Our provisional view is that adults (but not persons under the age of 16)
should be allowed to purchase any material they wish (so long as it is not on public
display) subject to the exception that it should remain a criminal offence to publish
(which includes to distribute, sell or let on hire23) material which exploits for sexual
purposes unlawful acts involving persons under the age of 16, animals or non-
consenting adults24 by giving reason to believe that the unlawful act was being carried
out at the time of the filming or photography.

3.12 The law should prevent the publication of material which involves the actual
exploitation of persons under the age of 16, animals or non-consenting adults. Because
of the impossibility of proving in a court that the events depicted actually took place, it
is right and proper that the law should prohibit material which gives reason to believe
that the prohibited acts were being filmed or photographed. Because the offence would
be confined to exploiting such material for sexual purposes, our provisional view is
that a public good defence would not be appropriate or necessary.25

3.13 We have considered whether the law should impose a wider prohibition, so as
to ban adults from viewing some material because it glorifies violence. The Williams
Committee considered that there was a special justification for censorship of films
which glorified violence: “we found it extremely disturbing that highly explicit
depictions of mutilation, savagery, menace and humiliation should be presented for the
entertainment of an audience in a way that appeared to emphasise the pleasures of
sadism. Indeed, some of the film sequences we saw seemed to have no purpose or
justification other than to reinforce or sell the idea that it can be highly pleasurable to
inflict injury, pain or humiliation (often in a sexual context) on others. Film, in our
view, is a uniquely powerful instrument: the close-up, fast cutting, the sophistication of
modern makeup and special effects techniques, the heightening effect of sound effects
and music, all combine on the large screen to produce an impact which no other
medium can create”.26

3.14 The recommendations of the Williams Committee in 1979 were long before
the growth of modern media such as the Internet. Our provisional view is that such a
restriction on freedom of expression is not justified. Provided that the material does not
meet the test set out in paragraph 3.10 above - that is, it does not exploit for sexual
purposes unlawful acts involving persons under the age of 16, animals or non-
consenting adults by giving reason to believe that the unlawful act was being
performed or carried out for the camera - we do not currently see the justification for
the State to intervene.

3.15 Our provisional view is that it is not the role of the State to regulate the
imagination of adults other than in the limited categories we have identified; any
broader test would impose a fetter on artistic expression; and (as the law relating to
obscenity and indecency has demonstrated over the past 100 years) it is impossible to
draw objective lines as to what is ‘acceptable’.
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23 Section 1(3) of the Obscene Publications Act 1959.
24 In our view, the law should not criminalise sado-masochistic acts between consenting adults, and so it
would not be unlawful to distribute films depicting such acts.
25 Section 4(1) of the Obscene Publications Act 1959 currently contains a public good defence to the
offence of obscenity.
26 Paragraph 12.10.



Questions:

5. Should the law take steps to encourage ‘ethical pornography’ (the use of condoms,
the promotion of other aspects of health and safety, securing proper conditions of
employment)?

6. We would also welcome comments on whether there is a legitimate public interest
justifying a rule that a licence is needed for sex cinemas and sex shops, a
substantial part of whose business consists of the sale of sex articles.

3.16 No such licence is required for establishments where the films and magazines
are produced. And newsagents and others who sell such material as a small part of
their trade are not required to obtain a licence. The licensing of sex establishments is
currently performed by local authorities under the Local Government (Miscellaneous
Provisions) Act 1982.

Question:

7. Is regulation of such premises justified in principle?

3.17 No licence is needed for those shops selling the same items, but
predominantly selling other items. It is argued that any proper interest in regulation (to
ensure no public displays and no admission for those under the age of 16) can be
achieved by the general criminal law and by proper enforcement of health and safety
regulations and trading standards.

Questions:

8. Is there force in the argument that a community is entitled to protection
(additional to that provided by general planning laws) against the opening of such
establishments (or ‘too many’ such establishments) in the locality?

9. Or should we say that a community has no greater right to protection against such
shops than it has against any other lawful business which provides a service which
people want to use, especially when the system of licensing impedes competition
and the promotion of higher standards by retailers and especially when the items
sold in sex shops can be sold without a licence by shops which predominantly sell
other items?

3.18 Since regulation is by local authorities there are wide variations, both in
relation to the number of permitted sex shops, the conditions imposed, and the cost of
a licence.

Questions:

10. If regulation is to be maintained, should it be by an independent statutory body
which would apply consistent standards (with any justifiable local variations)?

11. Or is it appropriate to leave such matters to local community standards (save for
costs, which should be uniform across the country)?

12. And how should the law regulate other forms of erotic entertainment, such as lap
dancing clubs?
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The Classification of
Film and Video

4.1 The British Board of Film Classification (BBFC) classifies films on behalf of
local authorities who license cinemas under the Cinemas Act 1985. In 2002, a number
of local authorities rejected the decision of the BBFC to issue ‘Spider-Man’ with a 12
certificate. Town halls such as Tameside and Great Yarmouth decided instead to rate
the film PG (Parental Guidance), so allowing younger children to watch if their parents
do not prevent them.27

4.2 The BBFC has a statutory responsibility for classifying videos under the
Video Recordings Act 1984.

4.3 As a result of a decision by the Video Appeals Committee in 1999, upheld by
the High Court in May 2000,28 in relation to a series of films (the ‘Horny Catbabe’ and
‘Nympho Nurse Nancy’ decision) the BBFC liberalised its criteria for film
classification.

4.4 In particular, in the R18 category - that is material which may be supplied in
licensed sex shops to adults aged 18 or over - the BBFC’s guidelines now state that the
following content is not acceptable:

• Any material in breach of the criminal law;
• Material likely to encourage an interest in abusive sexual activity (e.g.

paedophilia, incest) which may include depictions involving adults role-
playing as non-adults;

• The portrayal of any sexual activity, whether real or simulated, which involves
lack of consent;

• The infliction of pain or physical harm, real or (in a sexual context) simulated.
Some allowance may be made for mild consensual activity;

• Any sexual threats or humiliation which do not form part of a clearly
consenting role-playing game;

• The use of any form of physical restraint which prevents participants from
withdrawing consent, for example ball gags;

• Penetration by any object likely to cause actual harm or associated with
violence;

• Activity which is degrading or dehumanising (examples include the portrayal
of bestiality, necrophilia, defecation, urolgania).
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27 The BBFC has responded by introducing a ‘12A’ category, which means that no-one younger than 12
may see the film in a cinema unless accompanied by an adult.
28 R v Video Appeals Committee of The British Board of Film Classification ex parte The British Board
of Film Classification (2000) EMLR 850 (Hooper J).



The BBFC’s guidelines state that the following content, subject to the above, may be
permitted:

• Aroused genitalia;
• Masturbation;
• Oral-genital contact including kissing, licking and sucking;
• Penetration by finger, penis, tongue, vibrator or dildo;
• Non-harmful fetish material;
• Group sexual activity;
• Ejaculation and semen.

4.5 These guidelines make no distinction between heterosexual and homosexual
activity. The BBFC also states that it “has a strict policy on rape and sexual violence.
Where the portrayal eroticises or endorses sexual assault, the Board is likely to require
cuts at any classification level”.29

We would welcome views, in particular, on the following provisional comments as to
film and video licensing:

4.6 Film and video classification serves a necessary function in identifying which
films may properly be seen by children and young persons. We consider that the proper
age should be 16.

4.7 In respect of material for adults, film and video classification is appropriate to
identify works which should not be permitted. The Williams Committee defined the
category as consisting of any work which “contains material prohibited by law or one
that is unacceptable because of the manner in which it depicts violence, sexual activity
or crime. But the Board would not be able to refuse a certificate to a film not
containing unlawful material without having regard to the importance of allowing the
development of artistic expression and of not suppressing truth or reality”.30

4.8 Consistently with our preliminary views as expressed in the paragraphs above,
our provisional opinion is that there is no justification for preventing adults seeing
films and videos other than those which exploit for sexual purposes unlawful acts
involving persons under the age of 16, animals or non-consenting adults by giving
reason to believe that the unlawful act was being carried out at the time of the filming
or photography.

4.9 Our provisional view is that it is not appropriate for the BBFC to maintain
stricter standards for video than for film classification on the ground that the former
may be watched repeatedly at home, and the viewer may focus on particular parts of
the work. We see no basis in principle for regulating what adults watch (with the
limited exception of works which exploit for sexual purposes unlawful acts etc). As in
relation to all these issues, we have in mind the ease of access to pornographic material
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29 BBFC Classification Guidelines (2000), pp.9 and 18-19.
30 Paragraph 12.45.



through the Internet. The recommendations of the Williams Committee in 1979 were in
the early days of video and long before the growth of modern media such as the
Internet.

4.10 Compliance with a film or video classification should be a defence to a
charge of showing an inappropriate work to persons under the age of 16, or displaying
to adults a work which exploits for sexual purposes unlawful acts etc. A publisher
concerned that a film or video work for adults may be accused of such an offence
should be able to seek a certification that the work does not fall within the prohibited
category.

4.11 Film and video classification (to determine whether persons under the age of
16 should be allowed to see the work, and at what age) should be removed from local
authorities (who currently have responsibility for film classification) and conferred on
a statutory body to ensure uniformity across the UK. In this context, we do not think
that the argument for local autonomy is particularly strong, but we would welcome
views. The statutory body should consist of persons with a broad range of expertise.
There should be a right of appeal to an independent tribunal.  Computer games should
be treated similarly.
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Broadcasting

5.1 The censorship of broadcasting has long been defended on the basis that
material which is transmitted into the home, and which may be watched by viewers (or
heard by listeners) without them specifically seeking out that material, must comply
with stricter standards to prevent offence. The Broadcasting Act 1990, and the BBC’s
Licence and Agreement, require broadcasters to ensure that nothing is included in
programmes which “offends against good taste or decency” and to ensure that “due
impartiality” is maintained.

Questions:

13. Has the time come to allow broadcasters the freedom to transmit such material as
they see fit, subject to the general law of the land and with viewers and listeners
having the powerful remedy that if they object they can switch over or turn off and
should take responsibility for what their children watch?

14. Or should there remain a special system of regulation of content, and if so should
the principle of ‘offence against good taste and decency’ remain or be replaced by
an alternative principle?31

15. Should broadcasting retain a principle of the watershed, after which time
broadcasters are entitled to assume that children are not watching programmes? If
so, what should the watershed hour be?

5.2 The existence of the watershed does make it difficult for serious films to
finish by 11 pm. Some parents may welcome the certainty provided by the watershed.

Questions:

16. But does the watershed serve any sensible purpose when many children in fact
watch television late into the night, and in any event programmes may easily be
recorded for viewing at another time?

17. Is there any justification (our provisional view is against for the reasons set out in
the paragraphs above) for preventing persons from subscribing to channels which
show uncensored adult films (with the limited exception of works which exploit for
sexual purposes unlawful acts etc)?
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31 We note that Policy Paper 49 ‘The Future of Broadcasting’ (adopted at the September 2002
Conference) welcomed the proposal in the Communications Bill to create a Content Commission within
OFCOM, and proposed that it “could also address areas of genuine public concern such as the impact of
violence on television and the availability of sexually explicit and pornographic programmes on both
specialist and mainstream channels” (paragraphs 4.1.3 and 4.1.7).



Incitement to Racial
Hatred and Hate Speech

6.1 The Public Order Act 1986 makes it an offence to use threatening, abusive or
insulting words or behaviour, or to publish threatening, abusive or insulting material,
with the intention of provoking racial hatred or in circumstances where racial hatred is
likely to be stirred up.

We would welcome views on our provisional comments:

6.2 The law serves a necessary purpose provided that it is confined to cases of
incitement to violence and is used proportionately.

6.3 We do not recommend the expansion of the law to cover threats, abuse or
insults to religion. There is too great a danger that such a law would unjustifiably
inhibit freedom of expression. We do not think that our provisional view would
undermine existing Party policy of introducing an Equality Act to combat
discrimination on grounds, amongst others, of religious belief (‘Protecting Civil
Liberties’, policy paper number 44, 2001).

6.4 It would be inappropriate for hate speech to be prohibited where it cannot be
proved that there was an intention of provoking racial hatred or that racial hatred was
likely to be stirred up. Such a prohibition would be inconsistent with the principles of
freedom of expression and counter-productive for pragmatic reasons by giving
publicity to those who propagate offensive views.
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Blasphemy

7.1 Scurrilous insults to Christianity may be prosecuted for the offence of
blasphemy. There has only been one successful prosecution since 1922, for the
publication in Gay News of a poem which imagined sexual acts with Christ.32

Question:

18. We would welcome views on whether, as we provisionally consider, there is no
justification for maintaining special criminal laws which protect religious feelings
from being offended. Subject to the general laws of the land, religion should be
subject to no greater protection from freedom of expression than any other
important matter.

7.2 All of that would be so even were the law non-discriminatory. The
objectionable nature of the law of blasphemy is exacerbated, however, by the fact that it
protects only the religious feelings of those who subscribe to the tenets of the Church
of England.

7.3 Existing Party policy states that Liberal Democrats recognise that the existing
blasphemy laws are discriminatory and we would therefore abolish all such laws33.
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Advertising

8.1 The regulation of advertising is currently performed by the Advertising
Standards Authority, a non-statutory body. As a public law body34, the ASA already has
a duty to comply with the principles of freedom of expression.

Question:

19. We would welcome comments on whether specific legal provisions are appropriate
in relation to advertising.
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34 See R v Advertising Standards Authority ex parte The Insurance Service plc (1989) 2 Administrative
Law Reports 77 (Divisional Court).



The Internet and Other
New Technologies

9.1 The above comments take account of the existence of the Internet and other
new technologies (such as mobile telephony) as a means of communicating ideas and
information. See paragraph 2.13 above.

9.2 We agree with Policy Paper number 54, ‘Making IT Work’, that the proper
means of addressing standards for material sent over the Internet is to support the self-
regulatory and co-regulatory approaches currently being adopted. If persons within the
jurisdiction are acting unlawfully, they can be prosecuted. If they are outside the UK’s
jurisdiction, then co-operation is necessary between the UK and the home authority. In
any event, we should encourage industry bodies to police the Internet effectively.

9.3 Government should support industry bodies that are seeking to raise standards
by promoting good practice involving software solutions, codes of practice, and rating
systems. 

Question:

20. We would welcome views on whether further regulation of the Internet is possible
and necessary, in particular in relation to the protection of people (especially
those under the age of 16) from being sent pornographic and violent material.
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Other Matters

10.1 As explained in paragraph 2.14 above, we have focused on some of the main
areas in which censorship raises issues of contemporary concern. We have not aimed to
address all those contexts in which censorship may arise.

Question:

21. We would welcome observations on whether we have focused too narrowly, or
indeed too widely.
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