Response to the Consultation Paper on Extreme Images

This response falls into two parts.  The first is a fairly broad review of the intellectual underpining of the consultation paper (and process): the second considers some of the outcomes that might be considered likely as a result of putting into effect proposals in the paper.

1.
Intellectual framework
1.1
Overview: Issues surrounding the Paper

The consultation paper is hypocritical, tendentious and biased.  Worse, although it describes what some in Government appear to see as a problem, the remedies it proposes bear very little relation to that problem.  The result is a proposal, or set of proposals, that are likely to do a great deal of harm to a substantial part of the community – whilst failing to address the real concerns of some of the individuals consulted.

1.1.1
Hypocrisy

If hypocrisy is defined in terms of lack of joined up government – or a lack of consistency between issues - then because it is at war with so much else that Government is currently arguing, it must be considered to be rife with the substance.  Some instances of hypocrisy in the overall thought-process:

· some social groups (religious faiths) need protection from others because of their preferences in terms of belief system (hence the Bill on Religious Hatred): the government defends the right of adults to hold on to beliefs, no matter how offensive they are to others.  In the case of sado-masochist practice, that argument is turned on its head;

· the consultation paper makes much of the supposed harm done to individuals working in the ‘sex trade’ – although little evidence of this ‘harm’ is provided (unsurprising, since the vast majority of the images under consideration originate in the US, where most actors involved in the production of the material under question are heavily regulated): by contrast, some two years after the issue of internet diallers and associated scams came to light, the government has still to take action or put in place a framework to protect individuals from what is recognised to be a far more exploitative, far more criminal practice.

The argument that one cannot deal with one issue until one has resolved a parallel one is patently absurd: nonetheless, it is interesting to observe that the government is slow to take steps that would harm a trade in illegal pornography relying on a big business model to make it work – whilst coming down so hard on an issue that involves the ordinary individual;

· the consultation paper admits that there is no evidence of harm derived from the material in question (although its argument in this respect appears to be based on somewhat shifty sand): by contrast, there is as good – or bad – evidence for harm being associated with images of almost every kind.  During the period of this consultation, one teenage boy sadly lost his life after apparently trying to re-enact a scene from ‘Pirates of the Caribbean’.

What this probably indicates is that there is a complex interaction between ‘harm done’ and prior consumption of images and ideas.  Individuals, such as Graham Coutts, will easily claim that they were influenced by pornographic material – possibly as a means to try and minimise their own culpability in a crime.

However, whether the material caused the crime is a matter for much longer debate.  In terms of consistency: some criminals have claimed that they were inspired by God – although there is no corresponding consultation paper to consider banning of extreme religion.  Indeed, unless it has been buried somewhere in the depths of Whitehall, there is no comparative study to tell the public whether more killers ascribe their crimes to porn or the Bible.  It would be an interesting study.

The hypocrisy, here, lies in the way in which the Government, through this consultation, is effectively picking and choosing which horror stories to look at: ‘porn alleged to cause crime’; let’s have a paper and a new Law.  Religion alleged to cause crime: best leave well alone.  And mainstream films or news causing crime?  Heaven forfend that anyone should do anything about this.

1.1.2
Tendentiousness: a very peculiar World view
Every age has views that tend to be published with little debate and accepted as broad gospel.  Matters that we subsequently know to be untrue or subjective – from the geocentric view of the universe, to the superiority of the Aryan races – are taught and disseminated with little or no debate.  Depending on the outcome of these views (ridicule or pogrom), later ages consider such tendentiousness to be either funny or tragic.

In the mid-1930’s, a manual for Boy Scouts was published.  Amongst other assertions, it suggested that one could determine an individual’s character by their overall physiognomy (weak chin and sloping brow being associated with a weak character): that smokers were generally weak and feeble characters; and that ‘beastliness’ (understood to be a reference to masturbation) was both immoral and caused general bodily debilitation.  The cure recommended for the latter was first cold showers – and if that were not enough, a word with the Scout Master.

Popular culture has a tendency to slip into such comforting belief systems – and the ways in which this can happen were well documented in Stanley Cohen’s original seminal work: ‘Folk Devils and Moral Panics’

However, whilst the populace as a whole may be expected to cling to views that are tendentious and uninformed, it is strange – not to say inappropriate - to find a consultation produced at Government level falling into the same trap.

Behind the paper there appear to be a number of basic assumptions:

· that there is this ‘thing’ called pornography which can creep into people’s living space and corrupt them;

· that porn is the work of various nefarious forces (organised crime and/or a predatory patriarchy) – and is therefore an imposition by ‘Them’ on ‘Us’
;

· that ‘sexual context’ somehow transmutes the ordinary and turns it into something threatening and dangerous;

· that individuals cannot be trusted to distinguish fact from fantasy;

· that the appropriate response to something perceived as a ‘problem’ is to criminalise and punish.

In the above context, ‘basic assumptions’ relate to attitude and mindset: values  rather than specific beliefs about the world.  The question of whether pornography ‘causes crime’ is one that can be subjected to research and tested by debate.

That would, of course, be an evidence-based approach to the issue: but evidence does not appear to be an issue for the paper’s authors. 

1.1.3
Bias
This follows on closely from the last point – which is that the paper is inspired not from any fact base, but from a world view that chooses to interpret a partial fact base in the context of pre-existing notions of morality.

However, the general thrust of the paper: the selectivity in terms of seeking evidence; and the use of language (‘abhorrent’ and ‘aberrant’); all argue towards an authorial point of view that is already made up.  Clearly, the Government would argue that the consultaion process would remedy this failing.

That is true, to a degree: however, by framing the debate in the first place without input from significant concerned groups (the sado-masochistic community itself
), the Government almost certainly condemns itself to failing to understand the terrain in which it is working.  This is a very peculiar omission: as though the Government might attempt to formulate policy on drugs or smoking or alcohol without first understanding who use these substances, in what circumstances and for what purposes.

Not only is it improper that such a major legislative change should be proposed on the basis of such a narrow input base: it is very likely to give rise to a host of unintended and unwelcome consequences, as the real world has a knack of biting back.

1.2
Issues within the Paper


The consultation paper is fairly teeming with issues that leave more questions than answers – or that give rise to concerns about the direction of Government thinking.


Some of these are set out below (in no particular order)

1.2.1
Harm


The authors of the consultation paper will be well aware of the philosophical divide between those who believe in a minimalist view of government, and those who advocate a more dirigiste role.  It is likely that this will be more a question of attitude and mindset than fruitful area for argument – so below is the quintessential statement of the non-harm principle:

The sole end for which mankind are warranted, individually or collectively, in interfering with the liberty of action of any of their number, is self-protection. That the only purpose for which power can be rightfully exercised over any member of a civilised community, against his will, is to prevent harm to others. His own good, either physical or moral, is not sufficient warrant. He cannot rightfully be compelled to do or forbear because it will be better for him to do so, because it will make him happier, because, in the opinion of others, to do so would be wise, or even right... The only part of the conduct of anyone, for which he is amenable to society, is that which concerns others. In the part which merely concerns himself, his independence is, of right, absolute. Over himself, over his own body and mind, the individual is sovereign.
As already noted, however, the argument that the material in question is ‘harmful’ is weak and poorly supported.  The government itself admits that there is no conclusive evidence for harm arising from the viewing of extreme pornographic images: the absence of such evidence is likely to ensure that any proposal will fall foul of Human Rights principles very early in its life.

A secondary argument is put forward about harm being done to those who participate in the production of images.  This is seriously weakened, again by the paper’s own admission, that it is not possible to tell whether this is the case.  The majority of sites quoted by advocates of the paper (e.g., necrobabes) are US-based and, as already noted, use actors and are subject to the very stringent US Health and Safety legislation.

1.2.2
Consent and the infantilisation of women

A supporting argument to the ‘Harm’ idea is the idea that either individuals depicted in the pictures are not consenting or, if they are consenting, this is somehow not real consent: is, in fact, only a ‘notional consent’.


The paper is not clear what is meant by this latter concept: whether it is talking about instances where individuals give consent under co-ercion; or whether the argument is itself circular, that where consent is given to activity that is considered ‘abhorrent’ or ‘aberrant’, the consent is itself invalid.


Such arguments do have pedigree – not least the Duluth Model of domestic violence
, which argues from a point of ideology to establish ‘guilt’ in a given situation, and to claim that individual circumstances may invalidate consent.  However, they also have their strong critics – not least amongst feminists – who take the view that by  claiming a female choice is not a ‘genuine one’ it infantilises women.


At the very least, the paper should clarify what is meant here: there are strong arguments against co-ercive abuse; but far weaker ones where supposed ‘violence’ is part of an outwardly consensual relationship.

There is, apparently, a general principle in Law that one may not consent to being harmed.  However, this is perhaps more cliché than reality: the number of instances where one may consent to harm is very wide, including medical procedures, physical (contact) sports, tattooing, piercing, drinking games, etc.

The one area where the law appears to have drawn a line against consent to harm is in the sexual arena – but even that is open to debate: the Spanner case
 resulted in a strong ruling against consent to harm: but a somewhat contrary view comes from R v Wilson (1996)
 held, inter alia, that Consensual activity between husband and wife, in the privacy of the matrimonial home, is not a proper matter for criminal investigation or prosecution.  

Since the issue of consent to harm in sexual play is one that is far from settled – and may well become the subject of a European Court of Justice case in the next couple of years, it seems unwise to pronounce so definitely on ‘consent’.

1.2.3
‘Sexual context’ leading to ‘thought crime’

The consultation paper talks about possession of images being criminalised if that occurs in a ‘sexual context’.  This is an interesting and disturbing approach to the subject.


On the one hand, legitimate news images (such as pictures of the abuse at Abu Ghraib jail) could be viewed ‘sexually’ if the viewer was so oriented.  On the other, pictures produced with sexual intent in mind might not be so viewed if the individual concerned was not interested, sexually, in that subject matter.

This gives rise to some very interesting speculation.  There exists a range of imagery passed by the BBFC – and otherwise unlikely to fall foul of the Obscene Publications Act, - for the simple reason that it is deemed to form part of a large artistic whole.  Presumably, this defence would no longer apply when applied to individual images – which brings into question the paper’s claim that legitimate works of art would not be targeted.

Mainstream film works are rife with images that, taken out of context, can be deemed to depict violence and to be sexual in the terms of the proposal.

That, in turn, leads to speculation: how on earth would the Police or CPS prove ‘sexual context’?  Through the admission of the possessor?  By deeming that the possessor viewed an image because the image could be viewed sexually and the possessor is otherwise known to be interested in bdsm activity?

Legislation based on such a moral Morton’s fork runs the risk either injustice or ridicule.  For instance:

· individuals who are involved in the bdsm lifestyle may have a very well-defined view of what they consider to be sexual: if spam delivered a violent image to the pc of one such individual, would the courts deem that because that person was ‘perverted’ in one respect they should be deemed to be perverted in all respects?  Or would it be open to the individual to show in court that although they were turned on by, say, images of bondage, they were not turned on by images of punishment?  The mind boggles;

· once in place, a likely side-effect of such legislation would be to make some (relatively) innocuous images illegal to possess, whilst permitting individuals to hold on to more extreme images drawn from mainstream works.

Both of the above outcomes lead to a conclusion that is either ridiculous or oppressive: the law being made to look a complete ass, arguing over whether it is possible to understand the inner workings of someone’s mind; and eventual guilt or innocence being arrived at on the basis of some supposed inner state of the perpetrator.  Thought crime.

1.2.4
Realistic Depiction
This is another phrase likely to lead any proposed law to be regarded as ridiculous.  Since ‘realistic depiction’ clearly involves no harm to anyone, the first principle of law-making is obviously over-turned.


But computer technology makes ‘realistic depiction’ an increasingly flexible dividing line.  Is the government seriously arguing that on the one hand, an individual possessing a picture of sexual violence should be liable to up to three years in prison if that picture depicts real people who may or may not be actors – but that the same depiction, executed in an ultra-realistic illustrative style would be free from penalty?


And what about the efforts of photo-shop experts?  Or cgi enthusiasts?  If an original real picture has been amended to remove most traces of ‘realism’ and converted into a cartoon representation, would the ensuing cartoon be more dangerous, more harmful or more liable to penalty than a picture that began life as a cartoon or illustration?

1.2.5
Retrospective legislation

Although the legislation is not intended to be retrospective, its effects will be.  This is because of the unique nature of pc images which, unless systematically obliterated from a hard drive, are likely to remain in some form for a long time after they have been deleted.  Indeed, current computer forensic techniques mean that it is possible for the Police to recover images even where the user’s intention has been to delete them.


This raises two serious issues for anyone involved in a bdsm lifestyle.  First, individuals who currently possess a library of legal pictures will need to delete them when any legislation based on this paper comes into being.  However, as ordinary deletion is not sufficient, they may need to employ expensive high technology solutions to do so.  Best advice appears to be that they should in fact destroy their hard drive!

Whilst this may sound extreme, this is consistent with advice given – most recently by the Isle of Wight police – that where an individual is sent an illegal image, no prosecution will follow if they report the matter to the police.  However, they must subsequently destroy the image or they themselves could be liable for prosecution: and that as ordinary deletion is insufficient, they may need to destroy their hard disk.

Coupled with the points made in (1.2.3) above, the danger of this legislation is that it will place anyone who is or ever has been involved in a bdsm lifestyle at risk of prosecution even on the basis of pictures received involuntarily and immediately destroyed.

1.2.6
An attack on a community 


The paper does appear to be grounded in a big business view of life – wherein bdsm images and pornography are produced by commercial concerns for the paid-for consumption of passive consumers.


Whilst this may have been true twenty or thirty years ago, it is a gross caricature of what goes on now: there does exist a bdsm community, represented across the UK by regular munches (informal get-togethers) in almost every major town in the country: clubs; exhibitions; workshops.


This is both ‘amateur’ – in that it is not funded or sponsored by big business: and it is highly responsible, in that it brings together individuals with an interest in bdsm and preaches a message of tolerance and, crucially, safe practice.


Although it would be an easy caricature to brand those in the bdsm lifestyle as perverts with an interest in extreme sex, the bottom line is that a very great deal of work goes on around developing safe practice, consensuality and negotiation.  Indeed, a standing joke is how much more informed about their sexuality and about the preferences and interests of their partners are most individuals ‘in the scene’ by comparison with those of a more ‘normal’ sexual persuasion.


Does this matter?  Yes: because one effect of such a community is to police its own membership and weed out some of the most unsafe practices.   Yet the effect of the proposed legislation would be, in all likelihood, to create major difficulties for this community.

Not because all are engaged in extreme and violent practice – but because of the ‘chilling effect’ of  such legislation would lead people to return to a more private way of life.


It is arguable as to whether bdsm practitioners are displaying a preference or an orientation.  In an earlier age, homosexuals were considered to be perverts, because of what were considered to be their sexual ‘preferences’.  Today, we condemn the Nazis and other groups whose ideology was based on little more than hatred of individuals whose sexuality was different from their own.


In time, it may be that proponents of legislation of the sort envisioned in this paper will be seen in a similar light.

1.2.7
A charter for Crime and Big Business
If a community of participants is likely to be seriously damaged by legislation, there are two groups that will benefit enormously.  One argument for the OPA is that publishers, being more likely to benefit from publication of material, have both duty and ability to take legal advice as to what would fall foul of the law.

This is not the case with individuals.  This legislation would have a serious chilling effect on individual participants, whilst giving free rein to more establishment players to publish and take control of the market.  Big business – as exemplified by Rupert Murdoch and Richard Sullivan – will never be slow to publish imagery that falls just the right side of the law: and where business goes, crime is likely to follow.

1.2.8
Chilling and over-breadth: a disproportionate response
In considering similar proposed legislation in the United States, the Supreme Court struck down much that would appeal to the proponents of this consultation paper on the grounds that it was chilling and over-breadth.  That is, that it would have a disproportionate effect on Free Speech - and that the justification for the degree of censorship claimed would need to be more than just superficial harm
.

Whilst that argument applies to the issue of speech, it also applies to the nature of the offence proposed and the penalties likely to be incumbent on that offence.  

There are few figures to determine what proportion of the UK population has been subject to an indecent assault: however, given the level of under-age sexual activity it is likely that a good majority of individuals have been subject to such an offence, by virtue of participation in sexual activity (including intimate touching) before the age of consent.  This principle is extended in the Sexual Offences Act (2003) which makes all activity between under-16-year-olds illegal.

However, despite the prevalence of this particular form of law-breaking, it is generally held not to be in the public interest to criminalise the majority of the population of the UK!

There are many places, in the sexual sphere, where the intervention of the law can be inappropriate, over-bearing and/or counter-productive.

The idea of criminalising individuals for possession of pictures and images leads to two possible scenarios: a small number of lives (and families) wrecked because a draconian law which could in theory be applied to millions is applied in all its weight to a few dozen; or a general reduction in respect for the Law, as individuals determine that the penalty is disproportionate to the offence.

2.
The Unintended Consequences of the Consultation Paper

When looking at what laws should be passed, it is not enough to look at what is intended by the passing of such laws.  Otherwise, one would need only to pass a Law called ‘The Prevention of Terrorism Act’ – and all terrorism would disappear overnight.  


It has been the bane of legislators over the years that the end result of much legislation has often been the precise opposite of what was intended.  Below are a number of suggested outcomes based on the arguments above, as well as experience of other law-making in which the author of this paper has taken part over the years.

2.1
An increase in harm to individuals

As argued above, there exists a considerable community of individuals who are dedicated to safe and consensual practice in the bdsm community.  A likely result of this proposal will be a profound chilling effect on the community.  Internet-based groups will fold: and individuals who would previously have ‘come out’ and learnt about safe practice will no longer do so.


Harm will then occur in two ways:

· many individuals who have difficulty coming to terms with their own sexuality find ‘salvation’ through the bdsm, community: they understand ‘what makes them tick’ – and instead of turning to guilt and, on occasion, depression or self-harm, are able to use the bdsm experience to come to terms with themselves.  As with homosexuality, the experience of ‘coming out’ is both cathartic and a way in which some people cease to mistreat themselves;

· individuals who are experimenting with bdsm play will increasingly do so without the benefit of advice on safety from others who have played similar games before: more dangerous techniques will be more likely to proliferate – and more damage done to participants.

2.2
An increase in Religious polarisation


This proposal is based not on evidence of harm, but on an extreme and moralistic point of view.  The source of that moralising is not altogether clear: one is tempted to say ‘puritan’, were it not for the high profile involvement of Catholics (both at Ministerial and special adviser level) within the process.  The British Humanist Society has already characterised the current government as the most actively christian for many decades.


It may be that such legislation will find general acceptance, in which case, no harm done – but if the view is more widely accepted that the government is legislating from the basis of  religious intolerance and a moral agenda, this may provoke a wider backlash.  


Lest this point be viewed as purely anti-christian: it is made by the author who is both Catholic (albeit of a more liberal/Newmanite persuasion) and a firm believer in the words of Mark, 12 
.

2.3
An increase in Police corruption and poor policing


A well-documented concommitant of society’s antipathy toward pornography in the 1950’s and 1960’s was widespread police corruption
.


This is not the rather dubious argument that one should not make something illegal because one cannot trust the police to administer the law fairly: but rather that where it is necessary to make a matter the subject of criminal law, the offence should be clear (so that individuals can know how to regulate their own behaviour) and it should be possible to investigate the offence without the investigation itself becoming a punitive measure.


The evidence from Customs and Excise activities in pursuit of porn – and police activities in pursuit of child pornography does not provide confidence that either of the above criteria would be met.  First, there is widespread evidence of the police releasing details of suspects to the media before even charges are laid.  Given the emotive nature of the subject, this, in itself, can be sufficient to endanger an individual’s life.


Second, there is evidence that in many OPA cases, seizure of material is widespread: that material is held for lengths of time that are seriously disruptive to business; and that computer forensics frequently damage the pc’s under investigation.  All of this can happen – the complete disruption of an individual’s life and business - without any eventual charge being laid.


It is inevitable that such an outcome will occasionally befall an innocent individual: but equally it can be seen as very tempting for the police to use such disruyption (or the threat thereof) to put pressure on individuals against whom they are unable to bring any other charges.


Third – and this remains subject to investigation – there appears to be the beginnings of doubt about the honesty of Operation Ore, the validity of tactics used by police involved in it – and now, potentially, the question of the personal probity of some of the police officers involved 
.


Whether this is the result of badly written law, a few over-enthusiastic individuals, or excessive police power leading to inevitable corruption remains to be seen: but it would do no favours to anyone if the end result of a focus on child pornography would be to diminsh the credibility of the fight against it.

2.4
Legal ridicule

This may, perhaps, be of major concern to Ministers.  As pointed out above (1.2.3) there are major difficulties with any definition of ‘sexual context’ – and a real danger either that cases will be thrown out, or that they will turn into circuses that will backfire against the government.

Certainly, the consultation paper leaves unanswered one major question: which is that if certain images are either considered to cause harm, or ‘so abhorrent that society should not tolerate them’, why would the government allow more extreme images to remain in circulation on the basis that they were produced by legitimate film makers.  The suspicion of a government in hock to big business (raised first over Bernie Ecclestone and later over Casinos) is hard to avoid.

2.5
A lessening of real protection for children and adults


Also argued above (1.2.8): if everything becomes a crime, then nothing is.  The government does not encourage the prosecution of every UK adult who ever indulged in under-age sexual activity as no useful purpose would be served and it would undermine concepts such as the Sex Offenders’ Register.


It is clear that the government’s hope is that if it identifies a category of behaviour (possession of extreme imagery) that it wishes to condemn, then by prosecuting individuals who behave in that way and placing them on the SOR, society’s disapproval will be clear.


There is an alternative, less appetising scenario – which is that one side-effect of this proposal has been to begin to politicise the bdsm community: if nothing else, there is likely to be far greater activism on this issue in future (giving the police a less easy ride in pornography cases); and a great deal of support for ‘me too’ campaigns.  That is: if one individual is to be added to the SOR for possession of a given image, then several thousand more individuals may put themselves forward for prosecution for the same offence.

All of this is speculation – although the outcome of the ban on hunting (major public flouting of the law, large scale commitment of police resources, little obvious benefit) might be a salutary warning of what could happen here.  

At present, the SOR is a useful place for storing details of a small minority of extremely dangerous and/or deviant individuals – and thereby re-inforcing social protection from them.  If the net result of this proposal is to place the SOR into the political arena and to have it called into question through mass protest, then its value (and its protective effect for children and others) will be seriously diminshed 
.

3.
Will this proposal achieve its stated aim?

This is a difficult question to answer – not least because it is not altogether clear what the real aim of the paper is.  

3.1
It will not affect murder
There is a good deal of allusion to the Graham Coutts case (albeit more in the press releasing that surrounds the paper than in the paper itself).


But since the paper specifically rules out the link between harm and extreme pornographic images, the point of this allusion is unclear.  Worse, as recent reporting suggests that the Jane Longhurst Trust have been encouraged to welcome this paper as a fitting memorial to her death, there is at least the suspicion that this paper is a cynical attempt to manipulate public outrage at a sensational murder – without really doing anything at all to address the causes of it.

Murder makes good newspaper copy.  It is, nonetheless, a highly individualistic crime – in the sense that almost every murder is unique.

The absolute murder rate in the UK is low.  

Since 1981 the risk of being murdered has increased for men, but has decreased for women. But the strongest determinant of an individual's likelihood of being murdered is poverty. The risk of being murdered has decreased for the rich, but increased for the poor. 'The rise in murder in Britain has been concentrated almost exclusively in men of working age living in the poorest parts of the country'.


When it comes to known factors involved in murder, these are few and far between. However, alcohol is commonly cited as a contributory factor.  Also, religion has recently been cited: specifically, “religious belief can cause damage to a society, contributing towards high murder rates, abortion, sexual promiscuity and suicide”.


Moreover, a very recent report on murder in the UK confirms the above, suggesting not only that women are less likely to be victims of murder than they were a decade ago – but that the incidence of strangulation (highly relevant to the Graham Coutts case and the type of internet sites cited in the consultation paper) is also reduced.

What is therefore fairly clear is that the problem that is touted publically as part of the rationale for this proposal is not the ‘real’ problem facing the UK at this moment.  Not only that, but it also appears to be curing itself, to some extent, without aid from government.

Besides which, if it is the claim of the government that the spread of internet porn was making attacks on and murder of women more prevalent, the available evidence appears to contradict that.

If the harm that the government is concerned about is murder of women, this proposal appears wholly irrelevant to the issue.

3.2
It will not help individuals abused by the sex industry
The consultation paper makes vague references to individuals whose non-consensual abuse is depicted on websites – although the websites most frequently referenced in respect of the Graham Coutts case appear to be based in the US and to be legitimate businesses using actors and actresses in a highly regulated environment.

The vast majority of commercially available material, according to the IWF, originates in the US and comes from legitimate operations.  This therefore leaves two loose ends:

· although the government claims to be concerned about harm done to individuals co-erced into the sex trade, they have been very slow, as noted earlier, to do anything about internet dialler scams, which produce the somewhat obscene result of British Telecom enforcing payment by defrauded UK customers to unsavoury and often criminal elements in Eastern Europe and elsewhere.

As already noted, nothing prevents the government from acting in both spheres (internet and diallers) simultaneously: but its claims of concern for those co-erced into the sex trade ring a little hollow when it devotes so much energy to penalising legitimate output, so little to sorting out criminal output.

· Also, as already noted: the main effect of this proposal is likely to be the destruction of amateur activities, as the risk to private individuals of sharing their photographs will be too great.  This will leave the terrain open for colonisation by big business and crime – with the obvious corrollary of greater likelihood of exploitation and harm (under a commercial model) rather than less.

The proposal, therefore, may well increase the likelihood of abuse of individuals in the sex trade, as it removes the only current obstacle to commercial pornography.

3.3
It is wholly irrelevant to issues of domestic violence

Again, the proposal comes pre-packaged with plenty of rhetoric about violence in the home being unacceptable and calls for zero tolerance.  One might observe, in passing, that calls for zero tolerance of violence would sit more credibly if they came from a government that had not maintained in office a senior Minister (John Prescott) whose self-control was such that he felt it necessary to punch a protester in the face.


However, beyond this slightly tangential argument is a broader reality – that calls for a non-violent society are rhetorical clichés, rather than a real aim of government or a desire by the electorate.  As noted (1.2.2), the British attitude to violence is shot through with inconsistency: whilst courts have ruled against violence ‘in a sexual context’, attempts to have boxing, wrestling, martial arts or rugby banned or removed from our television screens are likely to receive short shrift.


‘Assault’ is also frowned upon in a sexual context – although it is again legitimised when it comes to fashion, through the allowing of tattoos and piercing.


As for violent imagery in general: one needs only to take the output of any video rental shop in the UK and extract scenes at random from a few dozen mainstream films to fill several books with violent imagery.


The point – which we tolerate in sport and in the privacy of our own entertainment – is that there is a difference between real violence and rough play or fantasy violence.  The former, whether it manifests itself as domestic violence, mugging, or racial abuse has no place in society and it is very much the business of government to eradicate it.


The latter, insofar as it takes place between private and consenting individuals is not the legitimate  business of government.  Or rather, if the government truly believes that exposure to violent images leads to real harm and real violence, it has a duty to ban  ALL instances of violence – whether in sport, current affairs, film or sexual context.  Yet more inconsistent thinking.


One conclusion to be drawn from the existence of the consultation document is that sexual violence is to sport much as hunting is to fishing.  In the latter case, an argument based on the logic of animal welfare would result in a ban on both activities – but whilst the hunting community was considered to be a specific marginal group, the angling community is far larger and far more entwined with New Labour’s natural support.


So with sexual violence: if there is a case for banning depictions of violence, there is a case for banning ALL depictions of violence; but since this would result in a head-on collision with almost every adult in the UK, the government prefers to attack what it perceives to be a group that can be depicted as participating in unsavoury activities and therefore marginalised.


At best, therefore, this proposal does nothing to address the root causes of real violence in the UK.  At worst, because it acts as distraction and removes police resources from serious issues of violence to concentrate on gaining easier convictions on the basis of possessing material, it is likely to lead to an increase in real violence.

3.4
It will send out a message – but will it be the right one?

The one claim made by the paper that is almost certainly true is that it will send out a message.  The authors of the paper hope that the message will be a simple one of moral rectitude: that there are certain images that society will not tolerate.


The Law of Unintended Consequences suggests otherwise.  There are a number of other messages it may send:

· that individuals do not have the right to privacy in their own sex lives;

· that rather than allow individuals to ‘do their own thing’, the government prefers to hand the sex industry over, lock stock and barrel to big business and crime;

· that religious (christian) bigotry is alive and well at the  heart of New Labour;

· that if the police cannot catch real criminals it is much more re-assuring to re-define crime in terms of things that ordinary people do – and lock them up.

Of course, the major unintended consequence could be the exact opposite of what the government wishes.  As noted elsewhere, this paper has already begun the process of politicising and uniting a community that had previously been largely complacent.

Once this debate has been started, it is unlikely to go tamely back into the box – and whilst the government has been successful for a number of years in introducing a new puritan morality with little public opposition, the terms of engagement may change.

As far as debate goes, this may be a good thing.  However, one cannot help worrying that if the government stirs up such opposition over measures that are ill thought-out and contribute poorly to the public welfare, it will have much greater difficulty in future in introducing more realistic and possibly necessary measures.

� “Hanging tragedy of boy who wanted to be Johnny Depp”, Daily Mail, 15 September 2005


� originally published 1972 with focus on Mods and Rockers: re-published 2002 to take into account response to issues such as terrorism and paedophilia.


� One apparent misconception amongst proponents of the consultation paper – especially amongst those who might be considered to be ‘political feminists’ –  is that the activity in question is something done by men to women and is essentially abusive.  This is to discount the experience of thousands of women who are active in the bdsm lifestyle, either as ‘submissive’ or ‘dominant’ – and also appears to ignore the fact that the largest proportion of participants tend to be MALE submissives: i.e., men who place themselves in a subservient position to women, rather than vice-versa.


� It was William Gladstone who suggested that “Liberalism is trust of the people, tempered by prudence; conservatism, distrust of people, tempered by fear”.  Perhaps it is time to update that definition, only substituting New Labour for Conservative!


� Depending on who you talk with and how you count involvement in sado-masochist activity – or ‘the bdsm community’ you come up with figures ranging from 4 million individuals who are active participants at any one time – through to over 50% (News of the World survey) who admit to indulging in at least some bdsm pratcice at some point in their sex lives.


� John Stuart Mill: “On Liberty”, Ch 1.


� originally developed by members of the Duluth Domestic Abuse Intervention Project in Duluth, Minnesota, in the late 1980s


� an original police operation known as “Operation Spanner” led to the trial of a group of homosexual men who had willingly participated in consensual sadomasochism (‘SM’) In Brown and others (1992) 94 Cr. App R 302 CA, [1994] 1 AC 212 HL, by a majority of 3-2 the Lords decided that a person could not consent to any injury, which was more than “transient and trifling” unless there was a good reason. SM was deemed not to be a good reason.


� Court of Appeal: Lord Justice Russell, Mrs Justice Bracewell and The Recorder of Newcastle, Judge Stroyan Q.C., February 23, 29, 1996.   The appellant was charged with assaulting his wife contrary to section 47 of the Offences Against the Person Act 1861. In interview with the police the appellant admitted using a hot knife to brand the capital letters W on one, and A on the other, of his wife`s buttocks.


� Supreme Court Of The United States: Ashcroft, Attorney General, et al. v. Free Speech Coalition et al..  Certiorari to the United States Court of Appeals for the Ninth Circuit.  No. 00—795. Argued October 30, 2001–Decided April 16, 2002





� “Render unto Caesar those things that are Caesar’s”


� Detective Chief Inspector George Fenwick, later sentenced to 10 years in prison


� “Child porn suspects set to be cleared in evidence ‘shambles’”, Sunday Times, 3 July 2005





� qv. Home Office Papers released 13 November 1999 in respect of the Oz Trial, which suggest a public backlash to savage sentencing of Richard Neville.  Rather than upholding the law, this episode brought it into disrepute.


� Crime and Society Foundation, “Criminal Obsessions”


� The Times, “Societies worse off 'when they have God on their side'”, 27 September 2005


� The Sunday Times, “Murder rate is cut by women who walk away”, 14 August 2005


� BBC and various news channels: “2001: Prescott punches protester”, 16 May 2001
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